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STATEMENT OF THE CASE. 

This appeal arises upon a decree of the United States 
District Court for the District of Montana, dismissing 
the bill of appellant praymg that injunction issue 
against the appellee to prevent the execution and sale 
of appellant’s property under a certain distraint war- 
rant issued by him, agamst property owned by the 
appellant. 

The bill (x. 1) set forth that appellant was the wite 
of one Frank 3. Pool, of Missoula, Montana; that the 
appellee, as Collector of Internal Revenue, for said 
District, had attached by distraint certain certificates 
of deposit owned by this appellant and threatened to 
sell the same to satisfy a purported claim against the 
husband of this appellant. It was further alleged that 
the warrant for distraint was issued upon the ground 
that appellant’s hushand was chargeable with and in- 
debted to the United States for taxes and penalties 
purported to be assessed against him by the appellee 
for alleged violation of the Internal Revenue Laws of 
the United States for the illicit manufacture of intoxi- 
eating liquor. 

Appellant in said bill denied that she was liable for 
any taxes and penalties in violation of said Jaw, and 
that the said warrant of distraint and penalties there- 
under were based, not upon any taxes, but upon a 
penalty or fine purported to be imposed against appel- 
laut’s husband for violation of law. 

Tt was further alleged that no civil or criminal suit 


or action had been commenced by said appellee to 
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determine appellant’s hability to any tax or penalty; 
that she had no personal property or any funds with 
which to pay said claim;.that she was unable to pay 
same, and if the property is sold would be deprived 
thereof without due process of law. 

Upon filing this bill an order to show cause and 
attempted restraining order issued (7. 7) and there- 
after the appellee, as Collector of Internal Revenue 
filed his motion to dismiss the bill of complaint upon 
the ground that it appeared on the face thereof that 
the suit was brought for purpose expressly forbidden by 
law and that the court had no jurisdiction. At the same 
time the appellee filed his answer in which he alleged 
{hat there had been duly imposed by the commissioner 
of internal revenue a tax upon the said Sarah Pool, 
plaintiff above mentioned, under the revenue laws of 
the United States; that a warrant for distraint was 
issued for collection of said taxes, pursuant to law, by 
fhe said appellee and duly levied upon the property 
mentioned and described in the bill; that appellee 
had advertised the said certificates of deposit for sale 
aud published the notice thereof as required by law; 
that the appellant had not paid the said tax, nor any 
part thereof, and the same was wholly uncollected at 
fie time answer wns filed. (1. 9.) 

Thereafter (7. 12) the cause eame on for hearing and 
the court ordered that the injunetion be denied and the 
suit dismissed. 

In the decision handed down by the court (v.14) it is 


recited that the plaintiff seeks to enjoin the defendant 
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from colleeting taxes and penalties assessed and levied 
against her by the commissioner of Internal Revenue 
based upon her alleged distillation of intoxicating 
liquors. The bill is dismissed by the lower court on 
the ground and for the reason that Section 3224 pro- 
hibits any suit for purpose of restraining assessment 
for collection of any tax and this statute operates as 
a bar to that suit here. 

The decree (vr. 16) grants the motion of defendant to 
dismiss the bill and orders, adjudges and decrees tha 
the bill of complaint be dismissed. 

Briefly, the salient facts are that the distress pro- 
ceedings by the Collector of Internal Revenue sought 
to be enjoined in this suit, purport to be instituted for 
the recovery of a tax and a penalty for the ilieit man- 
ufacture of intoxicating liquor under the provisious of 
Section 35 of Title IT of the National Prohibition Act. 
The taxes have been levied by said Collector assessed 
against appellant. The illicit manufacture upon whieh 
it is based was carried on by the husband of this 
appellant at their joint home, and this appellant did 
not participate therein in any manner. 

While not incorporated in the reeord it is a fact, as 
the writer of this brief feels bound to bring every 
irregularity to the court’s attention, that the federal 
revenue officers sought to bring criminal proceedings 
ncainst this appellant as a participant in the crime 
for which her husband was prosecuted, and that the 
lower court ordered the proceedings against her dis- 


missed forthwith as not being shown in any way to he 
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a party to the said illicit manufacture of lquor, on the 
ground that she could not be held criminally liable for 
actions committed by her husband. 

Notwithstanding this action by the lower court the 
appellee herem assessed both fine and penalty against 
this appellant and is now attempting to collect it 
through the medium of a warrant of distraint and sale 


of her separate individual property. 
ASSIGNMENT OF ERROR. 


if 
The Honorable United States District Court for the 
District of Montana erred in dismissing complainant’s 
suit. 
ie 
The Honorable United States District Court for the 
District of Montana erred in holding and deciding that 
Section 3224, Revised Statutes of the United States, 
precludes complainant and appellant frora relief by 
injaunetion, 
IE 
The Honorable United States District Court for the 
District of Montana erred in holding and deciding that 
the charges and assessments described and set forth 
In the warrant for distraint annexed to the bill of 
complaint, are taxes and assessable as taxes, and col- 
leetible by warrant for distraint, and in dismissing 


mlaintiff’s bill of complaint on that ground. 
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I 
The Honorable United States District Court for the 
District of Montana erred in holding and deciding that 
the charges and impositions mentioned and set forth in 
Title IT, Section 25, of the National Prohibition Act 
are taxes and may be enforced by sale of complain- 
aut’s property by warrant for distraint and in dis- 


missing complainant’s bill of complaint on that ground. 


V. 

The Honorable United States District Conrt for the 
District of Montana erred im holding and deciding that 
a sale of plaintiff’s property under the levy of a war- 
rant for distraint by the Collector of Internal Revenue 
for the District of Montana, without any action in 
court, and without giving the plaintiff a day in court. 
or opportunity to be heard is not illegal and without 
authority of law, and is uot violative of the Constitu- 
tion of the United States, particularly the Fifth, Sixth, 
Kighth and Kighteenth Amendments, and in dismissing 


plaintiff's Dill of complaint on that ground, 


Nal 
The Honorable United States District Court for the 
District of Montana erred in holding and deciding that 
plaintiff’s only remedy is that of payment of the tax, 
and penalty, and suing for a refund of sueh pavment 


aud in dismissing plaintiff’s suit on that e@round, 
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Vas 
The Honorable United States District Court for the 
District of Montana erred in holding and deciding that 
complainant’s bill in equity did not state a cause of 
action entitling plaintiff to the relief sought. 


Nair 
The Honorable United States District Court for the 
District of Montana erred in dismissing complainant’s 
suit on the ground and for the reasons that in law and 


equity plaintiff is entitled to the rehef sought. 


ARGUMENT. 
Il 

SECTION 3224 REVISED STATUTES (COMP. 
STAT. 5947) ASSUMES THAT A LIABILITY FOR 
Pel ASS EMISTS AND ITS 1OBINCT IS TO WRE- 
PT DELAY OR INTERFERENCE WITH TEI 
COLLECTION OF THE FEDERAL REVENUES. 
Py was NOT ENACTED TO ENFORCE THE PRO- 
VISIONS OF A PENAL STATUTE TO ASSIST IN 
THE ENFORCEMENT OF PENALTIES IMPOSED 
AS A PUNISHMENT FOR CRIME. 

section 3224+ reads as follows: 

‘‘No suit for the purpose of restraining the 
assessment or collection of any tax shall be main- 
amined 1) aw court.’ 

The fundamental rule underlying the seetion is that 
the government must not be delayed or interfered with 


in the collection of its revenues. The section in qnes- 
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tion clearly is revenue act; a statute passed to prevent 
delay in collecting the revenues of the United States. 
This is clear from the cases wherein the statute has 
been applied; they relate to such exactions as clearly 
fall within the definition for taxes, that is, exactions 
for revenue for the use of the government. Barnes vs. 
Railroad, 17 Wallace 307-310, 21 L. Ed. 544 (tax on 
dividends) ; Snyder vs. Marks, 109 U. 8. 189, 27 L. Ed. 
901 (tax on tobacco); High vs. Coyne, 178 U. 8. 111, 44 
L. Hid. 997 (tax on legatees); Dodge vs. Osborn, 240 U. 
S. 118, 60 L. Ed. 557 (tax on incomes). 

XE, properly speaking, is a burden imposed upon 
the individual for the support of the government. New 
Jersey vs. Anderson, 203 U. S. 483-492, 51 L. Ed. 284. 
It has been defined also as an ‘‘enforeed contribution 
for the payment of pubhe expense.’’ Houck vs. Little 
River Drainage District, 239 U. S. 254, 60 L. Ed. 266. 

A penalty, on the contrary, is a pumshment for a 
erime which has been committed. Its essential idea is 
that of punishment. U.S. vs. Reisinger, 128 U. 8. 398, 
32 1. kid. 450; Ttiuntineton ws Wier 146° U. Sao 
Soe. Lda a. 

If the fundamental characteristics of a penalty exists, 
namely, punishment for erime, its character is not 
¢hanged by the mode in whieh it is tnflieted, whether 
by suit or erimimal prosecution. U.S. var@hotean, 102 
(TS. 603-611. 26 LL. Ed. 246. 

An examination of Seetion 35 of the National Pro- 
hibition Act, under which the assessment and collection 


by distraint in this case is laid, will, it is submitted, 
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clearly show that it provides for a penalty and not a 
tax. As said in Thome v. Lynch, 269 Fed. 995, 1001: 

“They are for the purpose of punishment and 
not for the purpose of revenue; * * * they are 
imbodied in a statute which in its most important 
features is highly penal in its nature.’’ 

In Accordo vs. Fontenot, 269 Fed. 447, at page +450, 
the court says: 

“aking up the first question, it is well settled 
that Congress may impose taxes for the purpose of 
regulating any business or occupation, if there is 
the slightest color of raising revenue, and these 
taxes may be so excessive as to actually prolbit. 
An example of this is found in the Act of January 
17, 1914, (Comp. St., par. 6287a-6287f), imposing 
a tax of $300 per pound on the manufacture in the 
United States of smoking opium. Nevertheless, if 
any one chose to pay the tax, he could indulge in 
the business. So with the internal revenue taxes, 
although one might be guilty of a criminal offense 
by not paying his taxes promptly, still the tax is 
primarily intended to raise revenue. 

Qn the other hand, the taxes and penalties pro- 
vided for by seetion 35, tit. 2, of the National Prohi- 
bition Act, lack every fundamental element of a 
tux. The manufacture and sale of intoxicating 
liquor for beverage purposes are absolutely pro- 
hibited by the Kighteenth Amendment to the Con- 
stitution aud the National Prohibition Aet. Pay- 


ment of the so-ealled taxes could not legalize either 
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transaction, and the section so states. There is 
not the slightest pretense of raising revenue, and it 
should not be presumed that Congress intended to 
levy a tax for the purpose of prohibition on some- 
thing already prohibited. It is also exceedingly 
doubtful that it could do so. Cooley on Taxation 
Sra. Eid.) p. 12 et seq., verbo “ Mikiime of (Pome s 
it is evident the so-called taxes and penalties pro- 
vided by section 35, tit. 2, of the National Proliubi- 
tion Act, are simply additional penalties unposed 
for the violation of a criminal statute, and section 
3224, R. S., is no bar to rehef in equity in a proper 
case. See Dodge vs. Brady, 240 U. 8. 122, 36 Sup. 
Cie eit, GO. Hide acl 
The assessments provided by Section 35 of Title I] of 
the National Prohibition Act, have been held to be 
penalties and not taxes in the following cases: 
Thome vs. Lyuch, 260)Ped. 995, 1001; 
Aceordo vs. Fontenot, 269 Fed. 447; 
Ledbetter vs. Bailey, 274 Fed. 375; 
Connelley vs. Gardner, 272 Fed. 911; 
Ravitz vs. [lanilton, 272 Pedi72ir 
The only decisions found to the contrary, aside from 
the Rega’ Drug Compaiiw case, 2759ecd. Bae, are 
Pummel vs Riordan, 275 Fed. 846, and Kelly vs. 
Lewellyn, 27+ Fed. 168, and the effeet of the former 
decision is greatly impaired by the statement of the 
ourt at the end of the deeisien that the question was 
nol in his opinion free from diffieulty and doubt. 


The langtage used by Congress in Section 35 is, in 
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itself, strongly indicative of its intent to impose a 
penalty for the commission of a crime, where it pro- 
vides for the assessment ‘‘from the person responsible 
for such illicit manufacture of sale’’ a tax ‘‘in double 
the amount now provided by law, with an additional 
penalty of $500.00 on retail dealers and $1,000.00 on 


> 


manufacturers.’’ Had Congress intended that this 
assessment was the assessment of a tax, and not a 
penalty for the commission of a erime, it could readily 
have used language clearly and conclusively indicative 
of such an intention. Its failure to do so is in itself 
strongly indieitive of the nature of the assessment 
authorized therein, and when considered in the light 
of the fundalemtal principals above stated it is con- 


elusive. 


Jn, 
Penni Y 1S NOT SUBJECT TO COLLECTION 
Dis TRAN, 

The remedy for enforcement of a penalty is either 
by crimiial prosecution or by civil suit. 12 R. C. L. 220, 
etl. >. vs. Stevenson 215 U.S. 190, 54 L. Ed. 453. 

AS was "said in Thome vs. Lynch, 268 Fed. 995, 

1004. 

“The second question, whether distraint is the 
proper inethed of collecting the exactions demanded, 
has in effect beeu answered in the foregoing dis- 
~assion. As shown above, before the Kighteenth 
Amoudment went into effeet, the power of the 


eollector of internal revenue to proceed by distraint 


Ted 
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was a limited power, limited to taxes proper and 
certain specified penalties annexed to taxes proper. 
This limited power in the collector wnder the 
internal revenue laws to collect certain penalties 
by distraint is not enlarged by any provision of 
title 2 of the National Prohibition Act, but is, on 
the contrary, curtailed.’ 

“Tt may be further observed that the preliminary 
steps provided in section 3172, R. S. (Comp St. 
par. 5895), and leading up to the notice and demand 
in section 3184, R. S. all relating to assessment 
and collection of internal revenue taxes proper, 
to-wit: The econvassing by the collector; the returns 
by parties Hable to the taxes; the call for such 
returns; the summons by the collector for examina- 
tion; and, upon refusal, the making of a return by 
the collector, were never intended and are not suit- 
able as precedure for collection of penalties such as 
those prescribed in section 35 of the National 
Prohibition Act. Nor, mdeed was the proeedure 
under the seetions above mentioned followed in the 
instant ease. Further, that a civil suit is a proper 
remedy for the collection of these exactions pro- 
vided fer in section 35 of the National Prohibition 
act is recoguized by the Internal Revenue Depart- 
ment, but the attitude of the department is shown 
by the following extracts from regulation No. 12, 
revised October 1, 1920, issued by the department. 
On page 42 is the following: , 


“In making reports in prolibition eases, a tax 
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and assessment penalty imposed by section 35 of 
titles2 of the*National Prohibition Act should not 
be overlooked. It will often prove more effective 
to suppress violations of the law than the actual 
eriminal liabilities imposed.’’ 

And again, on page 19, is the following: 

‘Legal preceedings will not generally be com- 
meneced until after the remedy by distraint jis 
exhausted.’’ 

Ditle 2, paragraph 28 of the National Prohibition Act 
confers on the Internal Revenue Commissioner and gub- 
ordinate officers for the enforcement of the National 
Prohibition Act the powers which are conferred by law 
for the enforeement of existing laws relating to the 
manufacture and sale of intoxicating liquors. Section 
28 therefor simply give to the commissioner and sub- 
ordinate officers the same powers in enforcing 
the National Prohibition <Aet ag they had under 
existing laws relating to the subject. These 
powers include the enforcement by distraint in ease 
of special taxes and also of certain enumerated penal- 
ties under certain of the revenue statutes, but as we 
have seen the exactions under section 35 of the National 
Prohibition Act are none of then taxes but all penalties 
so far as thev relate to the manufaeture or sale of 
intoxicating liquor for beverage purposes, then it 
follows that section 28 gives no powers to collect these 
penalties by distraint. A consideration of the recent 
cases snstains the above view. Thus in Kauseh 
vs. Moore 268 Fed. 668, the court holds clearly 
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vant to collect penalties provided by Section 50, and in 
that no authority exists for the use of a distraint war- 
Kelly vs. Lewellen 274 Fed. 112,114, the court says: 

‘Tt is hard to conceive of anything more pro- 
minently fixed by law as within the jurisdiction of 
the District Court than the recovery of penalties. 
The first Judicial Act, passed by Cengress on 
September 24, 1789, gave the District Courts of the 
United States jurisdiction of all suits for penalties 
and forfeitures incurred under any law of the 
United States. That provision has remained the 
same, and is not found in the ninth paragraph of 
section 24, Chapter 2, of the Judicial Code, which 
went into foree January 1, 1912, in the followmg 
language: 

“Soe, 24, The District Court shall have original 
jurisdiction as follows: 

“Ninth. Of all suits and procecdings for the 
enforcement of penalties and forfeitures ineurred 
under any law of the United States.” Comp. St. 
panne le 

“T am satisfied that Congress has not placed in 
{he hands of the collector of revenne the power to 
collect, by distress and sale. the penalties provided 
for in the said section of the National Prohibition 
Act. This same question has been before courts in 
other jurisdictions, and decided in favor of the 
plaintiff where similar bills have been filed. See 
Aceardo vs. Fontenot, Collector of Tnternal 
Revenue, 269 Fed. 447, in the District Court for the 
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Kastern District of Louisiana, where Judge Foster 
has given the subject grave consideration,” 
See also the other cases heretofore cited. 


IG, 

THERE 1S NO EVIDENCE SUFFICIENT TO 
AUTHORIZE THE COMMISSIONER OF IN TICR= 
NAL REVENUE OR THE COLLECTOR OF INTER- 
NAL REVENUE TO MAKE THE ASSESSMENT 
SOUGHT TO BE COLLECTED HEREIN. 

The statute provides that: 

“Upon evidence of such illegal manufacture or 
sale a tax sholl be assessed against,’’ ete. 

It is therefore necessary that evidence of illegal 
manufacture of sale must be furnished to the comnis- 
sioner before he has any authority to make the agsess- 
ment. The term ‘‘evidence’”’ in the act must be given 
its legal meaning. Ledbetter vs. Bailey, 274 Fed. 375, 
333. 

As said in this ease it is elementary that: 

‘“Hividenee is intended to describe conditions from 
which inferences may be logically drawn as to the 
existenee of facts under Investigation. ”’ 

‘Evidence is intended to furnish a lead to indnec 
persuasion of the existence or none-existence of 
facts in issue. It is the physical means by which 
the belief of the existence of a given faet is 
Crented.’’ 

“The unsupported reports of officers, such as 


are deseribed before, indefinite and uneertain as 


16 Sara: Pool ws. 


they may be, and as the notices and liens herein- 
before set out indicate, cannot be evidence such as 
is contemplated by law, sufficient to establish facts 
to be used as abasis for a proceeding against either 
the person or the property of a eitizen.”’ 

In the present ease there was absolutely no evidence 
in the possession, either of the commissioner of Inter- 
nal Revenue or the local Collector of Internal Revenue, 
in any way proving or tending to prove either the 
manufacture or sale by this appellant of illicit spirits. 
Gn the contrary the trial court brushed aside an at- 
tempted prosecution of appellant as being entirely un- 
founded and unwarranted, saying that the mere faet 
that her husband was engaged in the illicit manufacture 
of intoxieants could not be held to render her ous 
af the offense. 2 

The attempt of the revenne officers to procacd i 
this ease in the arbitrary and unwarranted manner 
that they have is absolntely without any legal authority 
under the National Prohibition Act and is a taking of 
property withont due process. The tax was assessed, 
not upon any hearing, at which, — the appellant hed 
opportunity to be heard, but as a result of a seeret 
investigation and report. She was not advised in any 
way of the matter until the issuance of the notice. 
Proceedings of this character are well characterized 
by the United States District Court for the Western 
Distriet of North Carolina, in Ledbetter vs. Bailey. 
974 Ped, 375, 379. Tn this ease the court said: 


‘Referring agai to the reports upon whieh 
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these assessments are based, it is an irresistable 
conclusion, from the character of the notices, the 
contents of the hens filed, and the manner of 
assessment, that the information furnished to the 
taxing authorities in Washington is largely the 
result of unfounded opinion and alleged facts, 
exxisting only in the minds of those who have-sent 
in the statements. It is evident that the Imagina- 
tions of these reporters in many instanecs have been 
allowed to take unrestrained flight, and have 
thereby reached heights inconceivable to the normal 
mind, and, further, the manner of the execution of 
the act which we are now considering, by the 
agencies appointed for its enforcement, has becu 
in many instances such as to trangress the sacred 
barriers provided by the Constitution for the pro- 
tection of person and property in this country. The 
conduct of some of these subordinates has been 
both arrogant and ruthless, and has reached a 
degree which has aroused the indignation of many 
‘of the best citizens in the land.’ 

“Phe framers of our organie law undertook to 
guard agamst the invasion of the rights of ihe 
citizen with respect to the liberty of his person and 
the sacredness of his home and property and with 
this end in view provided for trial by TP toy Tie 
seenrity of persons, houses, papers and effects 
agaist unreasonable searches and seizures, and 
that the property of a citizen shorld not be taken 


Wwithont due process of law. Can the proceedingas 
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which have been inaugurated and are being fos- 
tered by the federal authorities for the enforeement 
of the Volstead Act be upheld as due process of 
law, or in other words can the provisions of the 
Constitution which undertake to protect property 
from wrongful seizure, forfeiture, or confiseation be 
so construed as to permit citizens to be subject to 
penalties decreed in secret, without notice and 
without the benefit of a hearing. If so, m my 
opinion the meaning of the provisions of the Con- 
stitution above referred to have been misunderstood 


by the people. 


[t is submitted that on account of the lack of evidenee 


to sustain the assessment the attempted assessment 


upon which all of the proceedings herem sought to be 


enjoined were based was mauthorized by law and was 


arbitrary, capricious and without legal justification, In 


view of the above it is snbinitted that the decision of 


the lower court dismissing the bill should be reversed 


and the ease remanded. 


Respectfully submitted. 
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